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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL

Today, the solidity of the banking sector is in many instances still closely linked to the
Member State in which they are established. Doubts about the sustainability of public debt,
economic growth prospects, and the viability of credit institutions have been creating
negative, mutually reinforcing market trends. This may lead to risks for the viability of some
credit institutions as well as for the stability of the financial system, and may impose a heavy
burden for already strained public finances of the Member States concerned.

The situation poses specific risks within the euro area, where the single currency increases the
likelihood that developments in one Member State can create risks for economic development
and the stability of the Euro area as a whole. Furthermore, the current risk of financial
disintegration along national borders significantly undermines the Single Market for financial
services and prevents it from contributing to economic recovery.

The creation of the European Banking Authority (EBA) by Regulation (EU) No. 1093/2010
of the European Parliament and the Council of 24 November 2010 establishing a European
Supervisory Authority (European Banking Authority), and of the European System of
Financial Supervision (ESFS) already contributed to improved cooperation between national
supervisors and to the development of a single rulebook for financial services in the EU.
However, supervision of banks remains to a large extent within national boundaries and
thereby fails to keep up with integrated banking markets. Supervisory failings have, since the
onset of the banking crisis, significantly eroded confidence in the EU banking sector and
contributed to an aggravation of tensions in euro area sovereign debt markets.

The Commission has therefore called in May 2012, as part of a longer term vision for
economic and fiscal integration, for a banking union to restore confidence in banks and in the
euro. One of the key elements of the banking union should be a Single Supervisory
Mechanism (SSM) with direct oversight of banks, to enforce prudential rules in a strict and
impartial manner and perform effective oversight of cross border banking markets. Ensuring
that banking supervision across the Euro area abides by high common standards will
contribute to build the necessary trust between Member States, which is a pre-condition for
the introduction of any common backstops.

At the Euro area summit on 29 June, 2012, the Heads of State or Government have called on
the Commission "to present proposals for the setting up of a single supervisory mechanism
shortly. When such a mechanism will be in place for banks in the euro area the ESM could,
following a regular decision, have the possibility to recapitalize banks directly”. The
European Council conclusions of the meeting held on the 28/29 June 2012 state that this Euro
Area statement and the proposals that the Commission will present accordingly should take
into account the development of "a specific and time-bound road map for the achievement of
a genuine Economic and Monetary Union".
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Article 24

Supervisory fees

1. The ECB shall levy fees on credit institutions which shall cover expenditures relating
to its tasks, and not exceed those expenditures .

2. The amount of a fee levied on a credit institution shall be proportionate to the
importance and risk profile of the credit institution concerned.

Article 25

Staff exchange

1. The ECB shall ensure an appropriate exchange and secondment of staff with and
among national competent authorities.

2. The ECB shall require where appropriate that supervisory teams of national
competent authorities taking supervisory actions regarding a credit institution,
financial holding company or mixed financial holding company located in one

participating Member State in accordance with this regulation involve also staff from
national competent authorities of other participating Member States.

Chapter V

General and final provisions

Article 26

Review

By 31 December 2015, the Commission shall publish a report on the application of this
Regulation. That report shall evaluate, inter alia:

(a) the functioning of the ECB within the European System of Financial Supervision;
(b) the effectiveness of independence and accountability arrangements;
(c) the interaction between the ECB and the European Banking Authority

(d) the appropriateness of governance arrangements, including the composition of the
supervisory board.

The report shall be forwarded to the European Parliament and to the Council. The
Commission shall make accompanying proposals, as appropriate.
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4.1.2.  Scope of supervisory activities

After a transitional period, the ECB will be responsible for carrying out key supervisory tasks
for all credit institutions established in participating Member States, regardless of their
business model or size. The ECB shall be the host supervisor for credit institutions established
in non-participating Member States, which establish a branch or provide cross-border services
in a participating Member State.

4.1.3.  Cooperation with the European Supervisory Authorities

The ECB will carry out its tasks within in the framework of the European System of Financial
Supervision and will closely cooperate with the three European supervisory Authorities. The
EBA will keep its powers and tasks to further develop the single rulebook and ensure
convergence and consistency of supervisory practice. The ECB will not take over any tasks of
the EBA and the exercise of its regulatory powers in accordance with Article 132 TFEU will
be limited to areas which are necessary for the proper exercise of the tasks conferred on the
ECB by this regulation.

The composition of the board of supervisors of the EBA will remain unaffected and
representatives from national competent authorities will continue shaping decision-making in
the EBA. However, to reflect the ECB's supervisory responsibilities, representatives from
competent authorities from participating Member States shall coordinate and express, for
matters falling in the competences of the ECB, a common position.

4.2. Tasks of the ECB
4.2.1.  Tasks of the ECB

The ECB will be exclusively competent for key supervisory tasks which are indispensable to
detect risks for banks' viability and require them to take the necessary action. The ECB will,
inter alia, be the competent authority for licensing and authorizing credit institutions,
assessing qualifying holdings, ensuring compliance with the minimum capital requirements,
ensuring the adequacy of internal capital in relation to the risk profile of a credit institution
(Pillar 2 measures), conducting supervision on a consolidated basis and supervisory tasks in
relation to financial conglomerates. Furthermore, the ECB will also ensure compliance with
provisions on leverage and liquidity, apply capital buffers and carry out, in coordination with
resolution authorities, early intervention measures when a bank is in breach of, or is about to
breach, regulatory capital requirements. The ECB will also coordinate and express a common
position of representatives from competent authorities of the participating Member States in
the Board of Supervisors and the Management Board of the EBA, for topics relating to the
abovementioned tasks.

4.2.2.  Role of national supervisors

National supervisors will continue to play an important role with the creation of a Single
Supervisory Mechanism.

First, all tasks not conferred on the ECB will remain with national supervisors. For example,
national supervisors will remain in charge of consumer protection and the fight against money
laundering, and of the supervision of third country credit institutions establishing branches or
providing cross-border services within a Member State.

EN
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Article 19

Supervisory board

The planning and execution of the tasks conferred upon the ECB, shall be undertaken
by an internal body composed of four representatives of the ECB appointed by the
Executive Board of the ECB and one representative of the national authority
competent for the supervision of credit institutions in each participating Member
State (hereinafter "supervisory board").

In addition, the supervisory board shall include a Chair elected by the members of
the Governing Council from the members, with the exception of the President, of the
Executive Board, and a Vice-Chair elected by and from the members of the
Governing Council of the ECB.

The Governing Council of the ECB may delegate clearly defined supervisory tasks
and related decisions regarding individual or a set of identifiable credit institutions,
financial holding companies or mixed financial holding companies to the supervisory
board, subject to the oversight and responsibility of the Governing Council.

The supervisory board may appoint from among its members a steering committee
with a more limited composition which supports its activities, including preparing
the meetings.

The representatives of the competent authority of the Member States which
established a close cooperation in accordance with Article 6 shall take part to the
activities of the supervisory board in accordance with the conditions set out in the
decision adopted in accordance with paragraphs 2 and 3 of Article 6, in compliance
with the Statute of ESCB and of the ECB.

The Chair of the European Banking Authority and a member of the European
Commission may participate as observers in the meetings of the supervisory board.

The Governing Council shall adopt the rules of procedure of the supervisory board
including rules on the term of office of the Chair and the Vice-Chair. The term of
office shall not exceed five years and shall not be renewable.

Article 20

Professional secrecy and exchange of information

Members of the Supervisory Board and staff of the ECB carrying out supervisory
duties, even after their duties are ceased, shall be subject to the professional secrecy
requirements set out in Article 37 of Protocol No. 4 and in the relevant acts of Union
law.

For the purpose of carrying out the tasks conferred upon it by this Regulation, the

ECB shall be authorised, within the limits and under the conditions set out in the
relevant acts of Union law, to exchange information with national or European

29
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investigations, including on-site inspections. The exercise of the investigatory powers will be
subject to appropriate safeguards.

4.3.2.  Specific provision on authorisation and home host issues

The authorisation of credit institutions by the ECB will take into account the additional
conditions that may be set out by national legislation. In particular, the ECB will grant the
authorisation following a proposal made by the national competent authority where the
conditions set out in national legislation are met.

Where credit institutions exercise the right of establishment and the free provision of services
in other Member States, Union law provides for a clear attribution of competences between
home and host Member States and for specific notification. For the tasks conferred on it, the
ECB will assume the role of both home and host supervisor for credit institutions exercising
the right of establishment and the free provision of services in other participating Member
States. In relation to the issues covered by those tasks, there is therefore no need for
attribution of competences between home and host Member States and for specific
notification procedures and the relevant provisions will no longer apply between participating
Member States.

Under Union law, supervisors of cross-border banking groups participate in consolidated
supervision of the group and coordinate their supervisory activities in the framework of
colleges of supervisors. However, for banking groups established only in participating
Member States, the ECB will take over all relevant supervisory tasks. For these groups the
provisions on cooperation between supervisors and on colleges will therefore no longer apply.

4.4. Relationship with Member States whose currency is not the Euro

The proposal takes into account the situation of Member States that have not adopted the euro
in three ways.

First, under the related proposal amending Regulation (EU) No. 1093/2010 establishing the
European Banking Authority, it is proposed that voting arrangements within the EBA should
be adapted to ensure EBA decision-making structures continue to be balanced and effective
and preserve fully the integrity of the Single Market (see section 4.1.3).

Second, as regards the supervision of cross-border banks active both within and outside the
Euro area, the proposal does not affect in any way the position of non participating Member
States in the Colleges of Supervisors set up under Directive 2006/48/EC. The provisions on
those colleges and the obligation to cooperate and exchange information in consolidated
supervision and between home and host supervisors will apply fully to the ECB — as the
competent authority for the participating Member States. Those provisions will provide an
effective framework for the cooperation between the ECB and the national supervisors in
Member States that have not adopted the euro.

Third, Member States that have not adopted the euro but wish to participate in the banking
union will be able to enter into a close supervisory cooperation with the ECB subject to
meeting specific conditions. These include in particular that those Member States abide by
and implement relevant ECB acts. For a Member State that has entered into a close
cooperation arrangement, the ECB will carry out the supervisory tasks conferred on it in this
regulation as regards the credit institutions established in the Member State concerned. A
representative of the Member State may take part in the activities of the supervisory board set
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The provisions set out in Union acts in relation to the cooperation between competent
authorities from different Member States for conducting supervision on a
consolidated basis shall not apply to the extent that the competent authorities
involved are competent authorities of participating Member States.

Article 15

Sanctions

For the purpose of carrying out the tasks conferred upon it by this Regulation, where
credit institutions, financial holding companies, or mixed financial holding
companies, intentionally or negligibly, breach a requirement under directly
applicable Union acts in relation to which administrative pecuniary sanctions shall be
available to competent authorities under Union law, the ECB may impose
administrative pecuniary sanctions of up to twice the amount of the profits gained or
losses avoided because of the breach where those can be determined, or up to 10% of
the total annual turnover of a legal person in the preceding business year.

Where the legal person is a subsidiary of a parent undertaking, the relevant total
annual turnover referred to in the first subparagraph shall be the total annual turnover
resulting from the consolidated account of the ultimate parent undertaking in the
preceding business year.

The sanctions applied shall be effective, proportionate and dissuasive. In determining
whether to impose a sanction and in determining the appropriate sanction, the ECB
shall take into account all relevant circumstances set out in Union law.

The ECB shall apply this Article in accordance with Articles 3 to 5 of the Council
Regulation (EC) No 2532/98.

In the cases not covered by paragraph 1, where necessary for the purpose of carrying
out the tasks conferred upon it by this Regulation, the ECB may require national
competent authorities to take action in order to ensure that appropriate sanctions are
imposed. The sanctions applied by national competent authorities will be effective,
proportionate and dissuasive.

The first subparagraph shall be applicable in particular to pecuniary sanctions to be
imposed on credit institutions, financial holding companies or mixed financial
holding companies for breaches of national law transposing relevant EU Directives,
and to any administrative sanctions or measures to be imposed on members of the
management board or any other individuals who under national law are responsible
for a breach by a credit institution, financial holding company or mixed financial
holding company.

The ECB shall publish any sanction referred to paragraph 1 without undue delay
including information on the type and nature of the breach and the identity of persons
responsible for it, unless such publication would seriously jeopardise the stability of
the financial markets. Where publication would cause a disproportionate damage to
the parties involved, the ECB shall publish the sanction on an anonymous basis.
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4.6. Entry into force and review

Due to the urgency of setting up an effective SSM, the regulation will enter into force on 1
January 2013. In order to ensure a smooth start of the mechanism a phasing-in approach is
envisaged, which provides for the possibility for the ECB as of 1 January 2013 to apply its
supervisory tasks to any banks, in particular banks which have received or requested public
financial assistance, while the most significant credit institutions of European systemic
importance shall be subject to ECB supervision as of 1 July 2013. The ECB will assume in
full its tasks in relation to all other banks as from 1 January 2014 at the latest.

It is expected that the Directive on Access to the activity of credit institutions and the
prudential supervision of credit institutions and investment firms and the Regulation on
prudential requirements for credit institutions and investment firms proposed by the
Commission on 20 July 2011 (CRD IV package)' will enter into force on 1 January 2013 and
the ECB will therefore be able to exercise its supervisory tasks on the basis of those acts.
Nevertheless if this was not the case, a specific transitional provision enables the ECB to
carry out its tasks already on the basis of Directives 2006/48/EC and 2006/49/EC (CRD III).

By 1 January 2016, the Commission will publish a report on the experiences acquired with the
operation of the SSM and the procedures laid down in this regulation.

5. BUDGETARY IMPLICATION

This proposal has no implication for the Union budget, since in accordance with the Treaty
the ECB's budget is not part of the Union budget.

! COM(2011)452 and COM(2011)453 of 20 July 2011.

EN

EN

Article 11

On-site inspections

In order to carry out the tasks conferred upon it by this Regulation, the ECB may
conduct all necessary on-site inspections at the business premises of the legal persons
referred to in Article 9(1) (a) to (g), in accordance with Article 12. Where the proper
conduct and efficiency of the inspection so require, the ECB may carry out the on-
site inspection without prior announcement.

The officials of and other persons authorised by the ECB to conduct an on-site
inspection may enter any business premises and land of the legal persons subject to
an investigation decision adopted by the ECB and shall have all the powers stipulated
in Article 10 (1). They shall also have the power to seal any business premises and
books or records for the period of, and to the extent necessary for, the inspection.

The persons referred to in Article 9(1) (a) to (g) shall submit to on-site inspections
ordered by decision of the ECB.

Officials of, as well as those authorised or appointed by, the competent authority of
the Member State where the inspection is to be conducted shall, upon the request of
the ECB, actively assist the officials of and other persons authorised by the ECB. To
that end, they shall enjoy the powers set out in paragraph 2. Officials of the
competent authority of the participating Member State concerned may also attend the
on-site inspections upon request.

Where the officials of and other accompanying persons authorised by the ECB find
that a person opposes an inspection ordered pursuant to this Article, the competent
authority of the participating Member State shall afford them the necessary
assistance.

Article 12

Authorisation by a judicial authority

If an on-site inspection provided for in Article 11(1) or the assistance provided for in
Article 11(5) requires authorisation by a judicial authority according to national
rules, such authorisation shall be applied for.

Where authorisation as referred to in paragraph 1 is applied for, the national judicial
authority shall control that the decision of the ECB is authentic and that the coercive
measures envisaged are neither arbitrary nor excessive having regard to the subject
matter of the inspection. In its control of the proportionality of the coercive
measures, the national judicial authority may ask the ECB for detailed explanations,
in particular relating to the grounds the ECB has for suspecting that an infringement
of the relevant acts of Union law has taken place and the seriousness of the suspected
infringement and the nature of the involvement of the person subject to the coercive
measures. However, the national judicial authority shall not review the necessity for
the inspection or demand to be provided with the information on the ECB's file. The
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integration on growth and welfare, integration of supervisory responsibilities should
therefore be enhanced.

The solidity of credit institutions is in many instances still closely linked to the
Member State in which they are established. Doubts about the sustainability of public
debt, economic growth prospects, and the viability of credit institutions have been
creating negative, mutually reinforcing market trends. This may lead to risks for the
viability of some credit institutions as well as for the stability of the financial system,
and may impose a heavy burden for already strained public finances of the Member
States concerned. The problem poses specific risks within the euro area where the
single currency increases the likelihood that negative developments in one Member
State can create risks for economic development and the stability of the Euro area as a
whole.

The European Banking Authority (EBA), established in 2011 by Regulation (EU) No.
1093/2010 of the European Parliament and the Council of 24 November 2010
establishing a European Supervisory Authority (European Banking Authority),* and
the European System of Financial Supervision established by Article 2 of that
Regulation and of Regulation (EU) No 1094/2010 of 24 November 2010 establishing a
European Supervisory Authority (EIOPA),> and Regulation (EU) No 1095/2010 of 24
November 2010 establishing a European Supervisory Authority (ESMA)® have
significantly improved cooperation between banking supervisors within the Union.
EBA is making important contributions to the creation of a single rulebook for
financial services in the Union, and has been crucial in implementing in a consistent
way the recapitalisation of major Union credit institutions agreed by the European
Council in October 2011.

The European Parliament called on various occasions for a European body to be
directly responsible for certain supervisory tasks over financial institutions, starting
with its resolutions of 13 April 2000 on the Commission communication on
implementing the framework for financial markets: Action Plan,” and of 21 November
2002 on prudential supervision rules in the European Union.®

The European Council conclusions of 29 June 2012 invited the President of the
European Council to develop a road map for the achievement of a genuine Economic
and Monetary Union. On the same day, the Euro area Heads of State or Government
Summit pointed out that when an effective single supervisory mechanism is
established involving the ECB for banks in the euro area, the ESM could, following a
regular decision, have the possibility to recapitalize banks directly which would rely
on appropriate conditionality, including compliance with state aid rules.

A European banking union should therefore be set up, underpinned by a true single
rulebook for financial services for the Single Market as a whole and composed of a
single supervisory mechanism, and a common deposit insurance and resolution
framework. . In view of the close links and interactions between Member States
participating in the common currency, the banking union should apply at least to all

® 9 o w s

OJ L 331, 15.12.2010, p. 12.
OJ L 331, 15.12.2010, p. 37.
OJ L 331, 15.12.2010, p. 84.
0J C 40, 7.2.2001, p. 453.
OJ C25E, 29.1.2004, p. 394.
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Article 7

International relations

Without prejudice to the respective competences of the Member States and the other Union
institutions, in relation to the tasks conferred on the ECB by this Regulation, the ECB may
develop contacts and enter into administrative arrangements with supervisory authorities,
international organisations and the administrations of third countries, subject to appropriate
coordination with the EBA. Those arrangements shall not create legal obligations in respect of
the Union and its Member States.

Chapter 111

Supervisory and investigatory powers

Article 8

Supervisory and investigatory powers

1 For the purposes of carrying out the tasks conferred upon it by Article 4(1) and (2),
the ECB shall be considered the competent authority in the participating Member
States in accordance with the relevant acts of Union law and have the powers and
obligations which competent authorities shall have under those acts.

For the purpose of carrying out the task referred to in Article 4(1) and (2), the ECB
shall be considered as the designated authority in accordance with the relevant acts of
Union law and have the powers and obligations which designated authorities shall
have under those acts.

2 For the purposes of carrying out the tasks conferred upon it by Article 4(1) and (2),
the ECB shall have the investigatory powers set out in Section I.

SECTION 1

INVESTIGATORY POWERS

Article 9

Requests for information

1. The ECB may by simple request or by decision require the following legal or natural
persons to provide all information that is necessary in order to carry out the tasks
conferred upon it by this Regulation, including information to be provided at

EN 2 EN
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institution is well-placed to carry out such an assessment without imposing undue
restrictions to the internal market. The ECB should have the task to assess the
acquisition and disposal of significant holdings in credit institutions.

Compliance with Union rules requiring credit institutions to hold certain levels of
capital against risks inherent to the business of credit institutions, to limit the size of
exposures to individual counterparties, to publicly disclose information on a credit
institutions’ financial situation, to dispose of sufficient liquid assets to withstand
situations of market stress, and to limit leverage is a prerequisite for credit institutions’
prudential soundness. The ECB should have the task to ensure compliance with those
rules and to set higher prudential requirements and apply additional measures to credit
institutions in the cases specifically set out in Union acts.

Additional capital buffers, including a capital conservation buffer and a
countercyclical capital buffer to ensure that credit institutions accumulate during
periods of economic growth a sufficient capital base to absorb losses in stressed
periods, are key prudential tools to ensure the availability of adequate loss absorbency.
The ECB should have the task to impose such buffers and ensure credit institutions
comply with them.

The safety and soundness of a credit institution depend also on the allocation of
adequate internal capital, having regard to the risks to which it may be exposed, and
on the availability of appropriate internal organisation structures and corporate
governance arrangements. The ECB should therefore have the task to apply
requirements ensuring that credit institutions have in place robust governance
arrangements, processes and mechanisms, including strategies and processes for
assessing and maintaining the adequacy of their internal capital. In case of deficiencies
it should also have the task to impose appropriate measures including specific
additional own funds requirements, specific publication requirements, and specific
liquidity requirements.

Risks for the safety and soundness of a credit institution can arise both at the level of
an individual credit institution and at the level of a banking group or of a financial
conglomerate. Specific supervisory arrangements to mitigate these risks are important
to ensure the safety and soundness of credit institutions. In addition to supervision of
individual credit institutions, the ECB's tasks should include supervision at the
consolidated level, supplementary supervision, supervision of financial holding
companies and supervision of mixed financial holding companies.

In order to preserve financial stability, the deterioration of an institution's financial and
economic situation must be remedied before that institution reaches a point at which
authorities have no other alternative than to resolve it. The ECB should have the task
to carry out early intervention actions as defined in relevant Union law. It should
however coordinate its early intervention action with the relevant resolution
authorities. Pending the conferral of resolution powers on a European body, the ECB
should moreover coordinate appropriately with the national authorities concerned to
ensure a common understanding about respective responsibilities in case of crises, in
particular in the context of the cross border crisis management groups and the future
resolution colleges established for these purposes.
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the ECB shall carry out the tasks referred to in paragraph 1 for which the national
competent authorities of the participating Member State are competent.

Subject to and in compliance with any relevant Union law rule and in particular any
legislative and non-legislative act, the ECB may adopt regulations and
recommendations and take decisions to implement or apply Union law, to the extent
necessary to carry out the tasks conferred upon it by this Regulation.

This regulation is without prejudice to the responsibilities and related powers of the

competent authorities of the participating Member States to carry out supervisory
tasks not referred to in this Regulation.

Article 5

National authorities

The ECB shall carry out its tasks within a single supervisory mechanism composed
of the ECB and national competent authorities.

National competent authorities shall assist the ECB on its request with the
preparation and implementation of any acts relating to the tasks referred to in Article
4.

The ECB shall organise the practical modalities of implementation of paragraph 2 by
the national supervisory authorities in discharging its tasks. It shall clearly define the
framework and conditions under which national competent authorities shall carry out
those activities.

National competent authorities shall follow the instructions given by the ECB.

Article 6

Close cooperation with the competent authorities of non participating Member States

Within the limits set out in this Article, the ECB shall carry out the tasks in the areas
referred to in Article 4 (1) and (2) in relation to credit institutions established in a
Member State whose currency is not the euro, where a close cooperation has been
established between the ECB and the national competent authority of such Member
State in accordance with this Article.

To that end, the ECB may address guidelines or requests to the national competent
authority of the non participating Member State.

The close cooperation between the ECB and the national competent authority of a

non participating Member State shall be established, by a decision adopted by the
ECB, where the following conditions are met:
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to impose sanctions,” the ECB is entitled to impose fines or periodic penalty payments
on undertakings for failure to comply with obligations under its regulations and
decisions. Moreover, in order to enable the ECB to effectively carry out its tasks
relating to the enforcement of supervisory rules set out in directly applicable Union
law, the ECB should be empowered to impose pecuniary sanctions on credit
institutions, financial holding companies and mixed financial holding companies for
breaches of such rules. National authorities should remain able to apply sanctions in
case of failure to comply with obligations stemming from national law transposing
Union Directives. Where the ECB considers it appropriate for the fulfilment of its
tasks that a sanction is applied for such breaches, it should be able to refer the matter
to national authorities for those purposes.

National supervisors have important and long-established expertise in the supervision
of credit institutions within their territory and their economic, organisational and
cultural specificities. They have established a large body of dedicated and highly
qualified staff for these purposes. Therefore, in order to ensure high quality European
supervision national supervisors should assist the ECB in the preparation and
implementation of any acts relating to the exercise of the ECB supervisory tasks. This
should include in particular the ongoing day-to-day assessment of a bank's situation
and related on site verifications.

As regards the supervision of cross-border banks active both inside and outside the
Euro area the ECB should cooperate closely with the competent authorities of non
participating Member States. As a competent authority the ECB should be subject to
the related obligations to cooperate and exchange information under Union law and
should participate fully in the colleges of supervisors. In addition, since the exercise of
supervisory tasks by a European institution brings about clear benefits in terms of
financial stability and sustainable market integration, Member States not participating
in the common currency should therefore also have the possibility to participate in the
new mechanism. However, it is a necessary pre-condition for an effective exercise of
supervisory tasks, that supervisory decisions are implemented fully and without delay.
Member States wishing to participate in the new mechanism should therefore
undertake to ensure that their national competent authorities will abide by and adopt
any measure in relation to credit institutions requested by the ECB. The ECB should
be able to establish a close cooperation with the competent authorities of a Member
State not participating in the common currency. It should be obliged to establish the
cooperation where the conditions set out in this regulation are met. The conditions
under which representatives of the competent authorities of the Member States which
established a close co-operation take part to the activities of the Supervisory Board
should allow the greatest possible involvement of those representatives taking into
account the limits following from the Statute of ESCB and of the ECB, in particular as
regards the integrity of its decision making process.

In order to carry out its tasks, the ECB should have appropriate supervisory powers.
Union law on the prudential supervision of credit institutions provides for certain
powers to be conferred on competent authorities designated by the Member States for
those purposes. To the extent that these powers fall within the scope of the supervisory
tasks conferred on the ECB, for participating Member States the ECB should be
considered the competent authority and should have the powers conferred on

OJL318,27.11.98, p. 4.

14

(recast)” and Directive 2006/49/EC of the European Parliament and the
Council of 14 June 2006 on the capital adequacy of investment firms and
credit institutions (recast)'*;

3) "credit institutions" means credit institutions as defined in Article 4(1) of
Directive 2006/48/EC;
4) "financial holding company" means a financial holding company as defined

in Article 4(19) of Directive 2006/48/EC;

(5) "mixed financial holding company" means a mixed financial holding
company as defined in Article 2(15) of Directive 2002/87/EC of the European
Parliament and of the Council of 16 December 2002 on the supplementary
supervision of credit institutions, insurance undertakings and investment
firms in a financial conglomerate'”;

6) "financial conglomerate" means a financial conglomerate as defined in
Article 2(14) of Directive 2002/87/EC.

Chapter I1

Cooperation and tasks

Article 3

Cooperation

The ECB shall cooperate closely with the European Banking Authority, the European
Securities and Markets Authority, the European Insurance and Occupational Pensions
Authority and the European Systemic Risk Board, which form part of the European System of
Financial Supervision established by Article 2 of Regulations (EU) No. 1093/2010, (EU) No
1094/2010, and (EU) No 1095/2010.

Article 4

Tasks conferred on the ECB

1. The ECB shall, in accordance with the relevant provisions of Union law, be
exclusively competent to carry out, for prudential supervisory purposes, the
following tasks in relation to all credit institutions established in the participating
Member States:

(a) To authorise credit institutions and to withdraw authorisation of credit institutions;
1 0J L177, 30.6.2006, p. 1.

14 0J L177, 30.6.2006, p. 277.

13 OJ L 35, 11.2.2003, p. 1-27.
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from the ECB and from national authorities. In order to allow for an appropriate
rotation while ensuring the full independence of the Chair and the Vice-Chair, their
term should not exceed five years and should not be renewable. In order to ensure full
coordination with the activities of the EBA and with the prudential policies of the
Union, the EBA and the European Commission should be observers in the supervisory
board. The performance of the supervisory tasks conferred upon the ECB requires the
adoption of a large number of technically complex acts and decisions, including
decisions on individual credit institutions. In order to effectively carry out those tasks
in accordance with the principle of separation from tasks relating to monetary policy,
the ECB Governing Council of the ECB should be able to delegate certain clearly
defined supervisory tasks and related decisions to the supervisory board, subject to the
oversight and responsibility of the Governing Council, which can give instructions and
directions to that body. The supervisory board may be supported by a steering
committee with a more limited composition.

The supervisory board and staff of the ECB carrying out supervisory duties should be
subject to appropriate professional secrecy requirements. Similar requirements should
apply to the exchange of information with the staff of the ECB not involved in
supervisory activities. This should not prevent the ECB from exchanging information
within the limits and under the conditions set out in the relevant Union legislation,
including with the European Commission for the purposes of its tasks under Articles
107 and 108 TFEU and under Union law on enhanced economic and budgetary
surveillance.

In order to carry out its supervisory tasks effectively, the ECB should exercise the
supervisory tasks conferred on it in full independence, in particular from undue
political influence and from industry interference which would affect its operational
independence.

In order to carry out its supervisory tasks effectively, the ECB should dispose of
adequate resources. Those resources should be obtained in a way that ensures the
ECB's independence from undue influences by national competent authorities and
market participants, and separation between monetary policy and supervisory tasks.
The costs of supervision should be primarily borne by the entities subject to it.
Therefore, the exercise of supervisory tasks by the ECB should be financed at least
partly by fees charged to credit institutions. In view of the transfer of significant
supervisory tasks from national authorities to the ECB it is expected that any
supervisory fees due at national level can be reduced as appropriate.

Highly motivated, well-trained and impartial staff is indispensable to effective
supervision. In order to create a truly integrated supervisory mechanism, appropriate
exchange and secondment of staff with and among national supervisors and the ECB
should be provided for. Where necessary to avoid conflicts of interest, particularly in
the supervision of large banks, the ECB should be able to request that national
supervisory teams involve also staff from competent authorities of other participating
Member States.

Given the globalisation of banking services and the increased importance of
international standards, the ECB should carry out its tasks in respect of international
standards and in dialogue and close cooperation with supervisors outside the Union,
without duplicating the international role of the EBA. It should be empowered to
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develop contacts and enter into administrative arrangements with the supervisory
authorities and administrations of third countries and with international organisations,
subject to coordination with the EBA and while fully respecting the existing roles and
respective competences of the Member States and the Union institutions

Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995
on the protection of individuals with regard to the processing of personal data and on
the free movement of such data'® and Regulation (EC) No 45/2001 of the European
Parliament and of the Council of 18 December 2000 on the protection of individuals
with regard to the processing of personal data by the Community institutions and
bodies and on the free movement of such data'' are fully applicable to the processing
of personal data for the purposes of this Regulation.

Regulation (EC) No 1073/1999 of the European Parliament and of the Council of 25
May 1999 concerning investigations conducted by the European Anti-Fraud Office
(OLAF)" applies to the ECB. The ECB has also acceded to the Interinstitutional
Agreement of 25 May 1999 between the European Parliament, the Council of the
European Union and the Commission of the European Communities concerning
internal investigations by the European Anti-Fraud Office.

In order to ensure that credit institutions are subject to supervision of the highest
quality, unfettered by other, non-prudential considerations and that the negative
mutually reinforcing impacts of market developments concerns banks and Member
States is addressed in a timely and effective way, the ECB should start carrying out
specific supervisory tasks as soon as possible. However, the transfer of supervisory
tasks from national supervisors to the ECB requires a certain amount of preparation.
Therefore, an appropriate phasing-in period should be provided for. The number of
banks subject to the supervision of the ECB should increase progressively, taking into
account the relevance of the supervision of those banks to ensure financial stability. As
a first step the ECB should be able to apply its supervisory tasks to any banks, in
particular to banks which have received or requested public financial assistance. As a
second step, banks of European systemic importance as reflected in their total
exposures and their cross-jurisdictional activities should be covered. Total exposures
should be calculated in light of the methodologies defined in the Basel III accord of
the Basel Committee on Banking Supervisors on the calculation of the leverage ratio
and on the definition of common equity tier 1 capital. The phasing-in process should
be completed within one year from the entry into force of this Regulation at the latest.

The current framework of prudential requirements for credit institutions and the
supplementary supervision of financial conglomerates is formed by Directives
providing for a significant number of options and discretions for Member States when
circumscribing the powers of competent authorities. Pending the adoption of new
Union legislative acts which spell out the powers which competent authorities shall
have directly and without reference to Member States' options or discretions, the ECB
can therefore not take any decisions directly applicable to credit institutions, financial
holding companies or mixed financial holding companies. In this transitional phase,
the ECB should therefore exercise its tasks only by instructing national competent
authorities to act.

OJ L 281, 23.11.1995, p. 31.
OJL 8, 12.1.2001, p. 1.
OJ L 136, 31.5.1999, p. 1.

17

EN



N3 . N3

JuapIS2AJ Y]
J10UN0Y) Yy 40,1

‘s[assnIg Je duo(q

'$91B1S IOqUIRTA [[e ul d[qeorjdde Apjoarp pue Ajoamud s)1 ur Surpurq 2q [[eys uonem3ay Sy

"€10¢ ATenue[ | U0 90103 OJUT JJUD [[EYS UONE[NSY SIYL

22.40f ogur Lagusg
8§ P10y

‘gDd oy3 Aq pajsonbai jeuIo] oy ur papIwuqns 9q
[Teys uoneuLojur oy, ‘gD oy} Aq parsonbar uonewojur Ioy)Inj Aue pue ‘pauIddu0d
suonymusur Ay jo aqyoid ysur Yy pue A1oisiy Arosiaredns oy Sumeorpur jodor e
M 10U3280) suonmusul 3pa1o asay) Jo Anuapt ay) ¢ pue g sydeiSered ur 0) paiiojol
SOJEp A} 910JOq JUBAS[AI AIAYM JO uone[n3oy siy) jo uonesrdde jo ojep oy a10joq
gDd 2yl 03 JedIUNWWIOD [[eys SnLoyINe Jualediod [eUONEN 'SSaUIsng 1oy} Uo
A11e0 0} SNUNUO0O ABW PUB ¢ J[ONIY UM 90UEPIOIOE UI PISLIOYINE 9 0} PAtAdp oq
















































